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1.  Call to Order

The Chester Planning & Zoning Commission held its regular meeting on Thursday, April 11, 2013, at the Chester Meeting House, 4 Liberty Street, Chester, Connecticut.  Chairman Lavy called the meeting to order at 7:30 PM.

2.  Roll Call & Seating of Alternates

Members present and seated were Jon Lavy, Steven Merola, Errol Horner, Keith Scherber, Henry Krempel, Peter Kehayias and Doreen Joslow.  Melvin Seifert was seated for Michael Sanders who arrived at 7:33 and was seated.  Sally Murray arrived at 7:31 PM and was seated.  It is noted for the record that Peter Kehayias recused himself from Application #13-01 at which time Sarah Jansen was seated for Mr. Kehayias for this application.  It is also noted that Melvin Seifert was seated for Sally Murray for Application #13-01 as Ms. Murray was not present at the public hearing.  

3.  Audience of Citizens – none.

4.  Old Business


(a) Application #13-01 for Amendment to Approved Special Exception #11-03 
submitted by 56 Middlesex Avenue LLC (owner), 56 Middlesex Avenue, Chester, CT 
06412 and Peter Kehayias (applicant), 33 Main Street, Apt. 1A, Chester, CT 06412 to 
change wording of Condition #14 to "No service of food to patrons at tables, either in 
building or in the parking lot or elsewhere on the property" on property located at 56 
Middlesex Avenue, Chester, CT 06412 (Tax Map 15, Lot 40, Residential R 1/2 Zone).

Chairman Lavy reminded everyone the public hearing for this application was closed at the last meeting.  There would be no further comment from the public or the applicant, but the Commission is allowed to receive staff reports after the close of the hearing.  

It is noted Peter Kehayias recused himself from this application.  

It is noted Melvin Seifert was seated for Sally Murray as she didn't attend the public hearing.  Members seated for this application were Lavy, Sanders, Seifert (for Murray), Merola, Horner, Scherber, Krempel, Jansen (for Kehayias) and Joslow.

Chairman Lavy read into the record a letter from Attorney David Royston dated April 10, 2013.

Mel Seifert read into the record his Analysis and Conclusions statement he had prepared (and submitted for the record) with regard to this application.  He reviewed the original Condition #14 and the new proposed Condition #14.  He quoted two cases Hyatt v Zoning Board of Appeals and Petruzzi v ZBA, the first noting that it is a general principle in zoning that nonconforming uses should be abolished or reduced to conformity as quickly as possible..." and the second noting that "where a nonconformity exists, it is a vested right which adheres to the land itself."  He noted the Chester Zoning Regulations follow these legal principles set out by the CT Supreme Court.  Mr. Seifert then referred to Chester Zoning Regulations Section 10B and read an excerpt from that section.   He then referred to portions of Section 50.  He indicated the questions this Commission must decide is whether the proposed new condition is 1) an illegal expansion, enlargement or extension of the nonconforming use, or 2) a use consistent with the prior nonconforming use and therefore lawful, or 3) a new proposed use that is equally appropriate or more appropriate to the residential zoning district and therefore lawful.  

It was Mr. Seifert's opinion the proposed elimination of the current Condition #14 and the creation of a new Condition #14 was an illegal expansion and enlargement of the nonconforming use as was admitted by the petitioner during the hearing on the original petition.  The newly proposed condition would allow the service of food over a counter like a deli, such as Starbucks, McDonalds, Wendys and basically most fast food outlets and the placement of tables and chairs for their customers purchasing food to sit and consume it.  The only activity that would not be allowed would be for food to be delivered to tables.  Fast food businesses do not deliver to tables.  

Mr. Seifert noted the petitioner stated at the last meeting he wanted to facilitate on site consumption of food by placing benches for people to sit and have a pastry and coffee.  He felt this was an unlawful expansion of the nonconforming use.  

Mr. Seifert next reviewed testimony during the hearing on the original application for this business.  He noted the petitioner proved there was a prior nonconforming use of retail sales.  The petitioner never presented any evidence of food service as a prior nonconforming use and in fact the petitioner had admitted (as stated in minutes of that hearing) there was no prior food service use and that any such use would be illegal.  The petitioner's attorney at that time had stated the applicant would like to retain the office space use and retail sales but the product to be sold would be prepared foods, groceries and dry goods and they believed they could demonstrate that was compatible to what had been there.  The applicant's attorney further stated at that time there was nothing in the application that speaks to, asks for or in any way expects an approval for on site consumption of food.  There was nothing in the application that asks for it and they will not be asking for it unless there is a change to the regulations that makes on site consumption of food permissible, and that no one can come back to request it, as it simply is not allowed.  

Mr. Seifert noted the original Special Exception was granted for the operation of a retail market because the petitioner proved there were prior retail businesses on the property.  He felt the proposed change to Condition #14 permits a radical and unlawful expansion of the nonconforming use to a fast food restaurant or deli.  

Mr. Seifert pointed out the CT Supreme Court notes "where a nonconformity exists, it is a vested right which adheres to the land itself."  If this change were granted, the petitioner could then sell the business to a Starbucks, Dunkin, McDonalds or other similar business, and they would be in a position to prove that food service of the nature of their businesses became a prior nonconforming use starting today, April 11, 2013.  If the Commission grants this change, it creates a new nonconforming use which others in the future could use to continue this proposed illegal expansion.

It is noted for the record a copy of Mr. Seifert's Analysis and Conclusions as reviewed above is attached to these Minutes.

Errol Horner asked where the fast food deli comes into this.  He felt this was a market and not laid out as a fast food deli and there was no comparison.

Mr. Seifert noted it was his opinion the new Condition #14 would allow for a major change to the inside that would allow it to become a fast food deli or restaurant.  It's not what is being done there today.  It is a market and that's what was approved at that time.  The condition being removed provided one thing.  This would be adding a whole new and separate condition.

Mr. Seifert also noted if the petitioner is currently selling food for on site consumption, he is in violation of the special exception and requested the zoning compliance officer to determine if true and reasonable steps be undertaken to assure the uses on the property currently conform to the special exception and its conditions.

Errol Horner noted the reason for the severe stipulation of no chairs and tables was because the neighbors were up in arms that this was a cover and down the road it would turn into a restaurant.  He felt that was a reasonable concern, however, he has been in business for 2 years and it's still a market.  Based on information in Attorney Royston's letter, this is a retail store/market and its going in that direction.  The addition of 12 chairs or 2 benches does not take it towards a McDonald's or Wendys.  It is zoned as residential but there are other businesses in that area in residential structures.  It is on a state highway with 6000 cars going by and that's a reality.  He didn't know whether the "residential" could be used as an argument.

Chairman Lavy noted the Commission has to look at this application based on the Zoning Regulations and whether one thinks its a commercial property as one drives by.  The fact is it is a residential property zoned in R 1/2 so the decision can't be based on one's opinion that it looks like commercial and it's okay to allow this change.  The whole premise of Zoning is to take a nonconforming use which cannot be expanded on what was there before and the obligation is to bring it more in conformance to the zone it is in.

Henry Krempel noted it seems the Zoning Map was drawn incorrectly and what was actually there at those locations was not the Zone.  In this particular case, it was the gas station at this location.  That can't be changed during this decision.  At some point, it would be possible to normalize this Map so the Commission doesn't have to have hearings about things that have always been wrong on the map.  Chairman Lavy noted that was correct, but that was for a different discussion on a different day and different hearing.  This application has to be based on the fact there was a pre-existing nonconforming use that the Commission is not obligated to expand.  Mr. Krempel noted a nonconforming use cannot be changed to another nonconforming use and it thought that was exactly what happened to this property when it went from a bike shop/marine repair to what it is today.  ZCO Brown noted it can't be changed to another nonconforming use that is more intensive.  Chairman Lavy agreed.  

Mr. Krempel then noted the question is is the addition of some benches an intensification of use.  He felt the addition of benches does not sound like a radical change or intensification of use to him.  In the earlier decision, this went from a business that was a bicycle shop to a market and things going up the chimney, lights, smells from the property and all of those things changed when this became a restaurant which was permitted to prepare hot foods and exhaust those gases out and lighting was approved.  He felt there was something going on with the lighting and there are legitimate complaints in the neighbors' letters.  Chairman Lavy noted the interesting thing is that this is not a restaurant.  This was approved to sell prepackaged prepared food for off site consumption.  What we are hearing is that it is prepared food made to order and we are now dealing with that.  This is not by right or by approval.  Now the Commission is being asked to approve selling prepared food over the counter to people that want to sit and it basically becomes a restaurant.  The Commission has to be careful with setting a precedent because once 6 chairs are allowed, that opens a pandora's box to any other establishment if this landowner sells.  Lavy noted the argument is would the Commission be expanding that use further than what it was before its prior use.   Mr. Krempel noted there is nothing being sold in that market that is not being sold in Benny's Market in Essex.  Chairman Lavy noted Benny's has no seats.  

Mr. Seifert further explained his analysis in that one must look at what is being removed and what the new condition would allow.  The removal of the original Condition #14 and the granting of a new #14 would allow for tables, chairs, benches, the consumption of food being served over the counter.  It's less about what is being done in the market.  It would be changing the use of the property by deleting the old #14 and putting in a new #14.  It is a vested right that runs with the land itself.  If this was personal to the current property owner, this would probably be an entirely different discussion.  This doesn't work in a residential district.  The Commission doesn't know how long this property owner will own this property.    The new condition would allow for food consumption and seating and tables, the food just couldn't be served by a server.  Mr. Seifert noted what the property owner is saying is entirely different than what has been written and is separate and distinct.  This will attach to the land and be a right for any subsequent owner.  If a nonconforming use is expanded, that becomes the new nonconforming use even though it may not have been appropriately granted.  This was a retail business before and was retail when approved in 2011.  He noted he was on the Commission when this was originally approved and he voted in favor of it.  Chairman Lavy noted based on that, if this was approved it would be expanding the nonconforming use beyond what it is now and what it was before it became what it is now.  

Doreen  Joslow noted she agreed with Mr. Seifert in that its not about the person and we try hard to separate the individual from the issue.  The reason for all those back in 2011 was that it was specifically stated that service of food was illegal.  When the Commission votes on something like that and then something comes before the Commission the following year and asks for something that it was stated was not going to be part of it, the Commission needs to consider that.  It's not about Mr. Kehayias, it's about what happens next and she fully agrees this is a great location and would make a very good sale to a business trying to get a lot of traffic.  

Michael Sanders noted this was a stretch the first time the application came in.  In fact the very first application had seating and tables and that was withdrawn and it came back as just the market.  It was a stretch at that time – the gasoline, engine repair, bicycle shop and a market is retail.  There are certain parking requirements for retail and other parking requirements for restaurants.  He further noted the last application was approved on the basis it was retail.  This was done as a retail to retail.  The original approval was a retail market, not a deli.  He didn't think anyone would object to a husband chair, but would object to 12 seats.  If this had been classified this way originally, it probably would not get approved.  The original approval was a struggle to get through as similar to a pre-existing use. 

Sarah Jansen noted she agreed it was a residential area and felt seating would be a pandora's box.  The Commission decided how far it could go and set a limit.  There are a lot of people that sit and eat food on their lap.  It just keeps creeping up to a point where it can't be stopped.  She agreed there is room in there for more groceries more seating.  It's just bleeding into something that the Commission is not looking to do in a residential area.  

Michael Sanders noted anyone can petition this Commission for anything in the world.  This could be changed.  The Commission actually looked at changing this area into a commercial node a few years ago, but the fact is it remains what it is today.  The Zoning Regulations were adopted and they have to be enforced as do any conditions set by the Commission.  A petitioner is allowed to request a change to the regulations under the Constitution of the State of Connecticut.

Errol Horner noted there is a principal here that is important.  There has been talk of making it easier for businesses in town and that's a component that shouldn't be forgotten.  It was noted by the applicant that this would help his business.  He felt the Commission was being a little hard nosed saying that was what was agreed to previously and not taking that into consideration.  Mr. Horner felt conditions could be written in to allow the 12 seats without a fear of having a McDonald's etc. 

Sarah Jansen noted there was discussion previously about trying to continue the commercial zone up to the St. Joseph's Church and she fought against that.  All these people will lose their homes if commercial keeps creeping out.  There are people who want to keep that commercial zone contained.  Hardship of a business that is not doing as well as it could is not a reason to change the zoning for everyone else to live with.  

Errol Horner again asked why conditions couldn't be added to an approval to prevent mass development.  Michael Sanders noted mass development wouldn't happen because zoning wouldn't allow, however, changing the use of this would change the use of this site forever until someone comes in doing something less intensive which would then become the prior use.  

Mr. Sanders noted any zoning change would have to come before the community and the Commission.  One looks for a balance as to how much tax revenue is collected from businesses and residential.  They looked at an overlay of Route 154.  The intent was not to turn that into a Route 1 in Branford, but with an overlay zone that would allow pre-existing uses to stay and people to make higher and better use of their residential properties that would generate more tax revenue for the town.  This one lot may never change again.  

Mr. Seifert noted it was a challenge to figure out what was being asked for and what the implications of it would be.  

There was discussion as to whether conditions could be added or whether the wording could be changed.  It was noted this was already a condition of approval.  Mr. Sanders pointed out this was a condition agreed upon originally based on the business plan submitted.  Chairman Lavy noted he did not believe the Commission can change the request of the applicant.

Doreen Joslow noted the condition cannot be widened or opened.  It must be more stringent not less stringent.  Sarah Jansen noted the condition cannot be broadened.  Chairman Lavy noted the original condition already says no tables etc and asked how that would be changed.  The applicant is not here to make the condition more restrictive so what would the condition be.  Mr. Krempel noted fundamentally what's wrong here is that what was proposed is a bunch of stools and this condition doesn't say that.  It says no service of food to patrons at tables, etc.  Chairman Lavy noted what was shown on the map and what is stated are two different things.  They don't jive or speak to each other.  Mr. Krempel agreed with that.  

Motion by Seifert, second by Joslow, to deny Application #13-01, Amendment to Approved Special Exception #11-03, 56 Middlesex Avenue, Chester and Peter Kehayias to change wording of Condition #14.  Discussion followed.  Mr. Seifert noted the reasons for denial are based on his written statement which was submitted for the record and attached hereto as well as discussion.  Voting in favor of denial – Seifert, Joslow, Jansen, Sanders, Lavy.  Opposed – Scherber, Merola, Krempel, Horner.  Motion Carried.  Application Denied.

It is noted Peter Kehayias and Sally Murray were reseated and Sarah Jansen and Mel Seifert were unseated.


(b) Update on Proposed Changes to Section 72 – Controlled Development District and 

Section 80 – Research and Light Manufacturing District

Chairman Lavy thanked Mr. Seifert for his time to develop this new proposal as well as Attorney Royston for his suggestions and comments.  Mr. Seifert reviewed some changes he made in conjunction with Attorney Royston's suggestions.  He noted the purpose of this was to make business more favorable and make it easier for people coming in so they don't have to go through special exceptions and hearings.  There was discussion regarding definitions.  Mr. Seifert will incorporate changes reviewed during this discussion.  Chairman Lavy noted he would like to bring this to public hearing hopefully sometime this summer and at the latest in September.


(c) Update on Proposed Regulation Changes – continuing review


(d) Application Fees


(e) Sign Inventory Task Force - update

Nothing further to report on above items.  Work in progress.

5.  New Business


(a) Review Applications for Sidewalk Usage in Village District

Sidewalk Usage in Village District (Outdoor Dining) applications were reviewed for River Tavern and Simon's Marketplace.  All paperwork was in order and it was the consensus of members that a zoning permit could be issued for each.


(b) Review New Application for Shed in Village District

Commission members reviewed a zoning permit application for a shed at 108 Main Street.  It was felt the shed was subordinate in appearance, relative scale and proportion and massing to the principal structure on the property.   It was agreed a zoning permit could be issued.

6.  Report of Officers and Subcommittees


(a) Report from Zoning Compliance Officer

ZCO Brown noted Attorney Royston was asking the Commission to be authorized to speak with Al Wolfgram to explain to him the procedure for amending the Plan of Conservation & Development in view of the fact Aaron Manor would like to hook up to the Town Sewer System which is currently in the center of town.  Members agreed Attorney Royston could do so and requested he also share with the Commission the same procedure.

ZCO Brown noted Notice of Violation letters were sent to Peter Kehayias and Olsen Sanitation regarding violations.  Chairman Lavy read into the record two letters received from Olsen Sanitation in response to the Notice of Violation, one letter dated April 3, 2013 and the second dated April 29, 2012.  The response time for both letters is April 18, 2013.

7.  Bills for Payment – none.

8.  Communications, Receipt of New Petitions, New Applications

Special Exception Application for Jeffrey W. & Hilarie C. Moore, Parkers Point for single family residence in the Gateway District was received.  Public hearing has been scheduled for the May 9, 2013 meeting.  This application must also be referred to the Gateway Commission.

9.  Approval of Minutes –  March 14, 2013 Public Hearing and Regular Meeting Minutes

Motion by Joslow, second by Horner, to approve Public Hearing Minutes from March 14, 2013 as written.  Voting in favor – Joslow, Horner, Sanders, Merola, Scherber, Krempel, Lavy.  Opposed – none.  Abstained – Murray.  Motion Carried.

Motion by Joslow, second by Sanders, to approve Regular Meeting Minutes from March 14, 2013 as written.  Voting in favor – Joslow, Sanders, Horner, Merola, Scherber, Krempel, Lavy.  Opposed – none.  Abstained – Murray.  Motion Carried.

10.  Pending Litigation – nothing further.

11.  Adjournment






Motion by Murray, second by Sanders, to adjourn at 9:40 PM.  Voting in favor – Murray, Sanders, Joslow, Horner, Merola, Scherber, Krempel, Keyahias, Lavy.  Opposed – none.  Motion Carried.

Respectfully submitted,
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Judith R. Brown, Recording Secretary

attachment – Mel Seifert's Analysis and Conclusions


