Chester Zoning Board of Appeals

Regular Meeting, October 19, 2015
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1.  Call to Order

The Chester Zoning Board of Appeals held its regular meeting on Monday, October 19, 2015, at the Chester Town Hall, 203 Middlesex Avenue, Chester, Connecticut.  Chairman Borton called the meeting to order at 7:38 PM.

2.  Seating of Members

Members present and seated were Mark Borton, John DeLaura, Al Bisacky, Caryl Horner and Lisa Tollefson (seated for M. Desnoyers).

3.  Approval of Minutes
Motion by Tollefson, second by DeLaura, to approve November 17, 2014 Minutes with one correction which was the spelling of “Tollefson.”  Unanimously Approved.
4.  Old Business


(a) Public Hearing and Consideration of Application
Application submitted by James Clarke (applicant/owner) for variance of Section 60B, Required Characteristics, Side Setback, to remove mudroom and construct 12' x 28' deck, at property located at 49 Railroad Avenue, Chester, CT (Tax Map 10, Lot 219, Zone R1).
James Clarke (applicant/owner) was present.  Chairman Borton read the Notice of Public Hearing into the record, said notice having been published in the Hartford Courant on October 7 and 14, 2015.  

Mr. Clarke noted he has lived at 49 Railroad Avenue for 22 years.  He explained he would like to remove the mudroom (13' x 6') on the back of the house and construct a deck in its place.  His house was built in the 40's 1' off the property line.  He further noted anywhere he would put a deck would require a variance because of the shape of the lot.

Lisa Tollefson asked how wide the property was.  Mr. Clarke replied about 75' wide.

Chairman Borton reviewed the Assessor's Field Card.  Clarke noted the photo on the card shows the front enclosed porch.  He indicated the living room has a pitched roof, the main house has a flat roof.   The house is not perfectly square.  The angled roof was added on later.  The mudroom comes out farther than the living room.

Clark explained he wanted to remove the mudroom and construct a deck.    The deck would be a foot shorter than the actual house and would be attached.  It would not be any closer to the boundary line than the house is now.  He noted the property is odd shaped and runs between Railroad Avenue and Grote Road.  

Chairman Borton reviewed the sketch and distances to the property lines (Exhibit A).

Chairman Borton noted question 12 on the application was left blank and asked Mr. Clarke to respond to that question.  Clarke noted he cannot put the deck in any other spot.  Any place on the lot would require a variance and is a hardship.

Clarke explained he couldn't go on the left side of the house because there is a driveway there to the basement.  This area is a hollow and has a grade difference of about 7 to 8 feet.  He marked the driveway area on the sketch.  

Chairman Borton asked Mr. Clarke to draw on the sketch the 30' side setback line and the distances to the building on each side.  He noted the area in between will be the buildable area.

Clarke noted the house has been the “ugly duckling” of the neighborhood.  He would like to upgrade it and bring it up to today's standard of living.  This will improve the value of his house as well as the neighbors' houses.  

Chairman Borton asked why that particular spot was chosen for the deck.  Clarke noted he is in the process of adding a second floor which he could do without a variance as long as he just went up and didn't expand the footprint.  He reviewed the layout of that project noting it would allow for 2 accesses on to the deck.  The deck would be about 2½ – 3 feet from the ground.

Al Bisacky asked if it could be a patio.  Clarke noted that would require steps and it wouldn't look good.


Chairman Borton asked Mr. Clarke to fill in question 12 on the application.  He noted that to put the deck anywhere else would cover the outside fireplace or block use of the rest of the property.  Placement of the deck is also to use existing doorways.  The house was built in the setback.  The setback covers 2/3's of the house.

Chairman Borton read into the record a letter from Torrance Downes, Senior Planner for the Gateway Commission, dated October 13, 2015, in which he stated “the Gateway Commission would likely not oppose the granting of the subject variance as the project will have no adverse impact on the “natural and traditional riverway scene” of the Connecticut River in that location.”

Chairman Borton asked Mr. Clarke to draw the location of the barn on the adjacent property on the sketch.  The neighbor's barn (about 12' x 20') is about 1' from the property line.  It was noted for the record the size and distance were approximate.  Clarke noted the barn is more to the front of the house.  The deck would be in the back.  The deck will just be used for chairs and tables, nothing else.

Clarke again explained the layout of the interior of the house and the outside fireplace.  The mudroom will be totally removed.  

As there were no further questions and no one else wished to speak, a  motion was made by Tollefson, seconded by Horner, to close the public hearing at 8:21 PM.

The Board discussed the application.  

Lisa Tollefson noted if it were just the setbacks, it could be moved over, but in this case he could not use the fireplace.  She noted she would be inclined to say yes, although she would not like it to be so close to the property line.  She would like to see it moved over a little bit further.

John DeLaura noted the applicant did a very good presentation.  However, there has to be a legal hardship.  The rule is to become more compliant, not more nonconforming.  This basically is a self-impposed hardship.  Variances are granted on a necessity, not convenience.

Caryl Horner noted she was in support of this application.  He could still build a 25' deck in between the setbacks.  We also in the past have considered quality of life issues.  She supported the application.

Al Bisacky noted he understood John DeLaura's point completely that the Board is not supposed to allow incursions into the setback without a valid hardship.  On the other hand last year we approved a small deck off the side of a house and that was within the setback.  Variances have also been granted in the Cedar Lake area on small lots.  DeLaura noted no variance sets a precedent.  Each one is considered solely on its own merits.  Bisacky acknowledged he was aware of that, but was torn.

Chairman Borton noted this is a pre-existing nonconforming lot and structure.  There is a buildable envelope which is different from some of the other applications.  There is at least a plausible hardship because the building is already in the setback.  However, we are supposed to reduce the nonconformity rather than enlarge it.  That is where we are not “trading” as John DeLaura previously noted.  Is this a practical request?  Borton noted he was torn on this one.  There is the general improvement of the area.  

John DeLaura noted typically if therer could be a trade, but there isn't.  He could still build a 25' deck.  DeLaura felt the applicant was asking for too much.  The deck was 300 square feet.  He noted legal hardship is difficult to come by.  One has to think if there is an appeal would the hardship hold up in Court.  Hardships go with the land.  It cannot be self-created or a matter of convenience.  A deck could be constructed that would comply if this was rethought.

Chairman Borton noted the self-imposed only refers to the location of the deck, not the fact this is a pre-existing nonconformity.  We have at times asked applicants to revisit their plans.  One question raised earlier was a patio level.  Would the Board think that might make sense in terms of the site.  Al Bisacky noted he was uncomfortable suggesting an alternate design.  

Chairman Borton noted the Board can't grant a variance without a legal hardship.  Can this project be achieved with a smaller deck and a patio which would not require a variance?

Chairman Borton noted the Board previously granted a variance for steps down which would allow for safe access down which required a small variance.  John DeLaura noted that may not even require a variance depending on the design.

Lisa Tollefson noted there are definitely ways to do this.

Motion by Borton, second by DeLaura, to deny the variance based on the unclear statement of legal hardship.  Unanimously Approved to deny the variance.
Chairman Borton noted the applicant has heard all this discussion and encouraged him to revisit the design.  The ZBA has the right to postpone any new application for 6 months, but would welcome another application if changes were made.  

Mr. Clarke noted he understood the discussion but it wouldn't be aesthetically pleasing with the house if he did what was suggested.  It would also block part of his property on the side.  


Chairman Borton reiterated the Board would reconsider any application and do a site visit if necessary.

5.  New Business -


(a) Receipt of New Applications – none.

6.  Any Other Business – none.

7.  Audience of Citizens – none.

8.  Adjournment

There being no further business, the meeting adjourned at 8:50 PM.

Respectfully submitted,
[image: image1.png]



Judith R. Brown, Recording Secretary

