Chester Zoning Board of Appeals

Regular Meeting, November 19, 2012
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1.  Call to Order

The Chester Zoning Board of Appeals held its regular meeting on Monday, November 19, 2012, at the Chester Meeting House, 4 Liberty Street, Chester, Connecticut.  Chairman Borton called the meeting to order at 7:30 PM.

2.  Seating of Members

The following members were present and seated – Mark Borton, John DeLaura, Al Bisacky, Alex Stein and Lisa Tollefson.  Caryl Horner arrived at 7:35 PM, but was not seated.

3.  Approval of Minutes – October 15, 2012
Motion by DeLaura, second by Stein, to approve October 15, 2012 Minutes as written.  Voting in favor – DeLaura, Stein, Bisacky, Tollefson, Borton.  Opposed – none.  Motion Carried.

4.  Old Business


(a) Public Hearing – Margaret & Terry Skowronek, 15 Old County Road, seeking variance of Section 60B, Required Characteristics, Side Setback, for construction of 50’ x 20’ therapeutic lap pool 25 feet from side property line (Tax Map 04, Lot 194, Zone R2).
Attorney Eric Knapp, attorney for the applicant, introduced himself.  He noted the Skowroneks will explain why they are applying for a variance and he will explain the law and why a variance is entitled in this particular case as there is a hardship.  They will also address the Sortland’s letter.
Meg Skowronek introduced herself.  She noted they need a 15’ variance to the 40’ setback to construct a pool directly behind their house and directly below the existing curtain drain.  Since building their home in 1999 they have made many improvements and each time have done considerable amount of research and thought into it.  They particularly like projects that are low maintenance and have long term standing.  They have also been considerate of their neighbors.  They take a great deal of pride in the appearance of their property and keep it up to high standards.  
Mrs. Skowronek noted in March of 2012 they began researching and designing a backyard living space.  They reviewed many designs for a porch or patio and research the pool area.  They contacted 3 different pool companies to understand the various designs and features.  She noted the size and shape of the pool are important to them because they intend on using it for lap swimming.  Because of the location of the pool they recognized they would need a variance and began educating themselves on the process.  She noted Section 40P states a swimming pool must have a 35 foot setback, but because they are in the R2 Zone, the side setbacks are 40 feet.  
Mrs. Skowronek noted they first reduced the size of the screen porch explaining how that was done.  They now have a small two foot overhang between the house and the screen porch as shown (18’ x 22’).  It was originally a square design and they cut off 4’ from what extended from the house.  The footprint of the patio was shifted up the hill a little so that gave more room behind the house.  The property line goes down on an angle.  Mrs. Skowronek explained the location of the pool noting only a section of the pool requires a variance, not the whole pool.  

Mrs. Skowronek noted they have done a number of improvements to their property to correct drainage issues.  They installed 3 additional curtain drains, one at the driveway, one at the corner of the garage and a third at the retaining wall.  She explained the pool cannot be located anywhere else on the property without the possibility of encountering future problems.  They would like a pool that is complement to the property now as well as in the future.  She noted they put a great deal of consideration into the zoning regulations.

Chairman Borton noted a letter had been received from Robert A. and Mary Jo Sortland of 1008 Woodgate Drive, St. Louis, MO dated October 27, 2012 addressed to the Zoning Board of Appeals (Exhibit A).  Chairman Borton noted all members of the Board received a copy of it as well as the Skowroneks.  He noted the Sortlands letter had 5 different points and asked Mrs. Skowroneks to address each one.

Mrs. Skowronek noted she reached out to the Sortlands in September asking for their support.  She indicated the Sortlands response had 5 objections.  

1.  Zoning Regulations exist for a reason, and we assume that the Zoning Commission had good reasons to establish the requirement of a 40 foot setback.

Mrs. Skowronek noted they are very respectful of the Zoning Laws and they protect them as well as the neighbors.  They did work with their architect and the pool company to limit the portion of the pool that would be in this area they are requesting a variance for.

2.  The Skowroneks request a 15 foot variance which would put the pool’s waterline 25 feet from our property line.  The picture of the pool suggests a deck of unspecified width; they also mention a black fence around the perimeter of the pool, and a slight variation of the positioning of the Spa.  We suspect that the total pool project would be closer than 25 feet from our property line.

Mrs. Skowronek noted the waterline at the end of the pool falls within the requested variance area.  All other areas of the pool that do not require a variance fall outside the 40 foot setback area.  She further noted the design shared with the Sortlands was prior to finalizing a design with the pool company.  It was done in a very casual way.  She explained what she had sent to the Sortlands.  Mrs. Skowronek noted the final design was the one attached to the variance request where only a portion of the pool is in that area.

3.  The Skowroneks’ property spans over four acres.  We believe that there must be an alternative viable location on their property for a pool that would not require a setback variance.

Mrs. Skowronek noted they do not believe they have an alternative viable location for this pool.  The front of the property is wetlands.  They review a Record Subdivision Map, Site Development Plan & Erosion and Sedimentation Control Plan, Subdivision of Land of Chester Realty, Inc. (Map No. 1199) prepared by Donald R. Carlson, Registered Land Surveyor, dated 6/10/96 and revised through 7/10/96 (Exhibit B).  Mrs. Skowronek noted Lot 4 was their property.    She reviewed their property as well as the adjoining properties and the turnaround.  She also reviewed an overlay of their property showing the existing house, garage, shed as well as curtain drains, foundation drain, well, turnaround, etc. (Exhibit C).  Chairman Borton noted there is a 6 foot grade change in the property elevation going west for a distance of 150 feet.  Mrs. Skowronek again reviewed the wetlands and curtain drains (Exhibit D).  

Mrs. Skowronek reviewed Exhibit E which was a Proposed Subsurface Sewage Disposal System Reservoir Way – Lot 4, Old County Road, prepared by Craig J. Patla, P.E. dated 5/17/99 revised to 8/24/99 showing the locations of both the Skowroneks and the Sortlands houses.

4.  The Skowroneks state that for “…safety reasons, retention of proper drainage on our property, as well as being respectful of our neighbor’s view (13 Old County Road), we wish to position our pool directly behind our house.”

· “safety reasons…”  We assume that any pool building permit and/or insurance policy would require a safety fence.  What additional safety reasons would require the proposed positioning of the pool?

·  “proper drainage on [Skowroneks’] property…”  What provision assures that drainage from the pool will not affect our property?

· “respectful of our neighbor’s view”  This fails to take into account the possibility that our daughter and her husband may someday decide to build a house on our property.  The requested variance could limit their building options (e.g., noise, lights, view) and/or affect the property’s value.

Mrs. Skowronek noted they want the pool to be in visibility of the house’s living space for safety reasons.  She also noted it is their responsibility to maintain proper drainage within their own property and they have a history of doing just that.  They have installed 3 additional drains as already mentioned.  She indicated this was the only location for the pool because of the water pattern.  Installing the pool at this location will not increase additional drainage needs.  With regards to being respectful of neighbor’s view, Mrs. Skowronek noted they do wish to insure the current neighbor does not have to look at the pool.  Their house exists and they have no idea what the future will bring to a 64 plus acre behind them but trust the pool will not negatively impact a single home on that land.  

Mrs. Skowronek noted she has had a few conversations with Mary Jo Sortland who explained she inherited this land from her aunt who used to live on the corner of Goose Hill and Old County.  She inherited it on the basis that it would never be sold outside the family.  The Sortlands daughter will eventually inherit the property and the daughter does not have that same commitment to the aunt.  Mrs. Skowronek further noted they had a conversation with the Sortlands and a real estate agent who stated a variance on the Skowronek’s property would negatively impact the sale of the Sortlands property to a developer in the future.  She noted the developer doing their porch indicated that would not be an issue for him.  

Mrs. Skowronek noted they don’t want to be looking out on a development any more than a development wants to be looking at them.  They would make every effort to put up a line of trees or barrier so that no one is looking at their pool and they are not looking at the Sortland’s property.

5.  The Skowroneks believe that the pool size and landscaping will complement the natural landscaping surrounding their property, but we have serious doubts that it would enhance or complement the natural beauty of our forestland property.

Mrs. Skowronek noted with regards to landscaping they believe the landscaping and pool will not negatively impact the surrounding property. 

Mrs. Skowronek stated she asked Mr. Sortland why they would not support this project and the response was that nothing was in it for them.  She noted they are very conscientious homeowners, are quiet, maintain their property to a high degree and are very respectful of their property as well as their own.  They would very much like to have a pool behind their house and don’t believe it would negatively impact their property.

Mrs. Skowronek noted the Board had asked for a picture of the shed which is located above the curtain drain (Exhibit E).  She noted they also requested extended contour lines which had already submitted.  The well location was reviewed (27.7 feet off the garage and 32 feet off the existing house).  

Mrs. Skowronek submitted a copy of the building permit for the addition (Exhibit F).  She also submitted above grade construction that had been requested.  

Mr. DeLaura questioned the two dates on the building permit.  He noted he would assume the 10/10/12 was the building permit issued for the screened porch.  Chairman Borton asked if Exhibit D was the foundation for the screen porch.  Mrs. Skowronek replied yes.  

Mr. DeLaura asked if the porch was in construction at this time.  Mrs. Skowronek noted it has been framed.  
Attorney Knapp noted the Board has heard a lot about the facts of the situation and how careful the Skowroneks were.  He indicated the site is difficult to work on.  There is a very high water table to the west of the house.  He submitted a photo of the curtain drain wide arch area (Exhibit G).  A second photo was submitted showing the extensive work of installing the curtain drain (Exhibit H).  Attorney Knapp further noted to put the pool west would have required breaking up the curtain drain.  The water table in that location is so high that it would either crack the pool or force it back up.  It would not be a good location for an inground pool.  Knapp indicated to the east of where it is proposed there is the leaching reserve fields and further to the east there are wetlands down slope.  This is a very long, narrow property and the configuration of this property and location of septic systems, water tables, etc. have traditionally been used as reasons to grant variances.  They are situations unique to this property and not general to every property in Chester.  They are not hardships created by the Skowroneks.  These are lot configuration, water table, location of leaching fields, wetlands are all property considerations, not personal considerations and are valid reasons to give a variance.  There was some discussion at the last meeting if this was a self-created hardship.  Attorney Knapp submitted two Court cases – Jesse Pollard Et Al v. Zoning Board of Appeals of the City of Norwalk Et Al (Exhibit I) and Curtis Morikawa Et Al v. Zoning Board of Appeals of the Town of Weston Et Al (Exhibit J).  He explained a self-created hardship is when the property owner has done something that has rendered his property nonconforming to the regulations.  Something has happened that by the time it comes to the ZBA it’s already too late.  The Skowroneks have not done anything wrong.  If they had built this room when they built the original house no one would be questioning whether this was self-created or not.  The property is the hardship.  This is not self-created.  This is a situation where the variance can be granted.
Attorney Knapp noted the Skowroneks like the Sortlands and have spoken to them in the past and would be happy to accommodate the Sortlands in any reasonable way.  The difficulty is that the Skowroneks can’t really accommodate them if there is no house there.  We know where the pool will go and they’ve done their best to minimize how much it will be in the setback.  Set against that at the present time there is 64 acres of forest, undeveloped land and a sense that maybe someday it might be a problem.  When you weigh the equities they clearly benefit the Skowroneks.  

With regard to the Sortlands letter, Attorney Knapp noted yes there must be some reason the Zoning Commission set forth the setback amount, it’s the general rule.  The ZBA exists precisely because a general rule needs to be varied sometimes.  He also noted yes the deck around the pool will be closer to the property line but they have done everything to minimize that.  The deck will be flush to the ground and not easily visible from across the property.  There is not much else the Skowroneks can do other than put up screening which they would be happy to do if the Sortlands would tell them what they want.  Attorney Knapp noted there is no other location on the property where the pool could easily go.  Mrs. Skowronek touched on the safety issue.  They want the pool up closer to the house so she can easily keep an eye on her son in the pool.  That’s a valid safety concern.  This will not break up the existing drains and there will be no additional drainage on to the Sortlands property.  Zoning Regulations prohibit one from putting drainage on to your neighbors’ property and if they did, the Skowroneks would be legally responsible for taking care of it.  The Sortlands are protected legally from having additional drainage on to their property.  Attorney Knapp noted the Skowroneks do feel badly for the Sortlands but they are not the only neighbor here.  The Pyes on the other side also have concerns as well.  They have expressed a concern that the pool be located in a location that is screened from their property and they have an existing house.  The existing concerns of the Pyes outweighs the possible concerns of the Sortlands.  

Attorney Knapp finally noted the Skowroneks would be happy to do everything to protect both their property values as well as the neighbors’ property values.  These are people who want to be good neighbors.  They would be glad to do whatever they can to help the neighbors out, but unfortunately they don’t know what that is.  Knapp indicated the ZBA is entitled to grant this variance because the property is uniquely figured.  It is a long, narrow piece with unique troubles such as a high water table, the location of the septic reserve, location of the wetlands.  These are all reasons that allow a variance to be granted under these circumstances.  The Skowroneks are asking for the smallest possible variance that they can ask for and respectfully request that the ZBA grant the variance.  

Al Bisacky questioned the drainage line on the north side of the house which is “u” shaped with an outlet.  The southern portion of the property goes under the driveway.  On the north side where the curtain drain goes toward the proposed pool there is another curtain drain outlet that’s right about at the end of the pool.  Presumably if the pool goes there that curtain drain outlet would have to be moved.  There was discussion as to what would need to be done to the curtain drains if the pool was constructed in that location.  

Mrs. Skowronek noted back in 2000 she wrote the Sortlands and asked if they were to ever consider selling to a developer to please let them know as they would like to purchase a couple more acres.  As the Sortlands were concerned about looking at their pool, the Skowroneks are concerned about looking at a developer.  The Sortlands never responded to that inquiry.  The property is in a Trust.  

There was more discussion regarding self-created hardship.  Attorney Knapp noted a self-created hardship is something that creates an existing nonconformity on the lot whether it was done by others or the property owner themselves.  He referenced the Court cases submitted earlier for the record.  Chairman Borton noted he didn’t think any of that was relevant in this case as the existing structures are within Zoning.  The issue is the built out of the lot.  Attorney Knapp once again referenced the Court cases.  There was discussion about constructing the screen porch and the fact it is under construction at this time.  Mr. DeLaura noted if that porch had not been constructed, the option to relocate the pool would have been open to other areas.  Mr. DeLaura felt the hardship was self-created.  He reviewed the location of the curtain drains.  He felt the applicant hired people to do something without looking at the grand plan and now they are painted into a corner with the pool which they created.  It was noted there could be a pool placed within the buildable envelope which is not 50 feet long.  

Chairman Borton posed a hypothetical in which there is a lot with a buildable envelope of 1000 square feet and one builds out the 1000 square feet.  Now the person wants to add something.  What would be argument for allowing that?  Attorney Knapp would argue it still has to do with unique configuration of the property.    Chairman Borton noted the build out of the screen porch (done entirely within the buildable envelope and in accordance with Zoning) limits what else could be done on the property.  

Attorney Knapp reviewed the Pollard Court Case and how it relates to a self-created hardship.  He admitted the applicant has other places that are within the building envelope but those places are limited.  There is still the high water table to the west of the house, there is still a septic reserve to the east of the house.  Those things aren’t going to change.  Even if the curtain drains were ripped out and the pool placed west of the property it wouldn’t go there simply because the water table is too high.  

Al Bisacky noted locating a pool in property that has ground water up to the surface is not an unknown.  You do proper construction and design.  

Mrs. Skowronek noted even if the porch had been made smaller, they would still have to request a variance. Knowing the water table and with the experience with the water around the house, it would not be an option to put the pool closer to the house.  

Chairman Borton felt, looking at the site plan, that the pool could be moved to the west and change the shape keeping it pretty much in the same location but getting it off the setback.  The eastern end of the pool could be narrowed down.  There would still be visibility and he couldn’t imagine there would be any hydrology issues.  He noted he was sensitive to water issues, but curtain drains are minimal and can be moved.  

Chairman Borton reiterated the build out is another type of self-created hardship.  Attorney Knapp noted it’s not one that is supported by case law.  John DeLaura cited Belnap v. Zoning Board of Appeals.  The self-created hardship is the fact they applicant put the screen porch in that location and they did not have to do that.  A variance cannot be granted for something that can be put in the building envelope and comply.  Their own voluntary act by putting this porch there has locked themselves into this only space for the pool because they created that.  The ZBA is powerless to grant a variance based on that.  It is a legal hardship and there isn’t a lot of discretion.  Mr. DeLaura cited another case in the Town of Madison where a variance was granted based on minimus.  It was appealed and they lost.   

Attorney Knapp noted if the house had been constructed with this porch, there wouldn’t be a problem.  Chairman Borton disagreed noting a variance would still be required and it would have to be demonstrated that it could not be done anywhere else on the property.  There would still be the issue of buildable envelope.  The Board is saying while it is sensitive to hydrologic issues, moving the location slightly would solve the setback issue and not have a significant impact.  It was noted the deck and fence would not require a variance.  

Attorney Knapp noted perhaps his clients have the option to come back with further testimony.  

Chairman Borton noted the ZBA feels a very strong statutory requirement that if the project can be done any way that does not require a variance, it cannot grant a variance.  It would appear this project could be modified and achieved without a variance.  

Chairman Borton asked if anyone in the audience would like to speak in favor of the application.  No one spoke at this time.                                     
Chairman Borton asked if anyone in the audience would like to speak in opposition to the application.  No one spoke at this time.

Motion by DeLaura, second by Tollefson, to close public hearing for Skowronek at 8:38 PM.  Voting in favor – DeLaura, Tollefson, Bisacky, Stein, Borton.  Opposed – none.  Motion Carried.

(b) Consideration of Application – Margaret & Terry Skowronek, 15 Old County Road, seeking variance of Section 60B, Required Characteristics, Side Setback, for construction of 50’ x 20’ therapeutic lap pool 25 feet from side property line (Tax Map 04, Lot 194, Zone R2).

Mr. Stein noted there are a couple points on the table.  One is we all generally agree the porch has created a self-imposed hardship.  It appears the pool could be moved to the west and south to stay within the buildable envelope.  A site line issue with a neighbor could be addressed with trees or some other form of barrier.  Or the shape of the pool could be reconfigured.  There are multiple options here.  John DeLaura noted it is not the job of the ZBA to come up with the options.  He felt there was no hardship.

John DeLaura agreed there is no valid hardship, it is self-created.  The screened porch hadn’t even been started at the meeting last month.  It is still under construction.  

Lisa Tollefson noted she agreed with other members and there are other options that could be considered.

Mr. DeLaura noted the applicant has been very sensitive to all the issues and have done a commendable job, but as a Board the ZBA doesn’t have an option because of the hardship question.  This is not an easy job.  He encouraged the applicant to explore those other options.

Motion by Stein, second by Bisacky, to deny the variance for Skowronek based on no legal hardship demonstrated.  Voting in favor – Stein, Bisacky, DeLaura, Tollefson, Borton.  Opposed – none.  Motion Carried.  VARIANCE DENIED.

Chairman Borton noted the applicant has the right to amend the plan and/or come back with additional testimony and evidence.  He explained they are not required to hear the same plan for six months, but if the applicant feels there is a compelling reason to, the Board would consider it.  A different plan would be heard in the normal course of business.

5.  New Business


(a) Receipt of New Applications – none.

6.  Any Other Business – none.

7.  Audience of Citizens – none.

8.  Adjournment

Motion by Tollefson, second by Bisacky, to adjourn at 8:50 PM.  Voting in favor – Tollefson, Bisacky, Stein, DeLaura, Borton.  Opposed – none.  Motion Carried.

Respectfully submitted,
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Judith R. Brown, Recording Secretary

